Appl. No. 10/791,695 

Response to Notice of Non-Compliant Amendment of July 14, 2008 


REMARKS 

In the Response, pending claims 1-10, 12-20, 23-34 and 36-47 are unchanged from the 
previous response filed on July 19, 2007. The listing of claims reflects all previous amendments 
made to claims 1-2, 9, 12, 16, 19, 23-27, 31-33, and 37-47 with respect to the original claims. 
Applicants respectfully request allowance of all the pending claims. 

Oath/Declaration 

In the previous Office action (dated March 30, 2007) the original reissue oath/declaration, 
a copy of which is attached for your reference at Appendix A, was rejected for failing to identify 
at least one error which is relied upon to support the reissue application and for failing to contain 
a statement that all errors being corrected in the reissue application up to the time of filing of the 
oath/declaration arose without deceptive intent. During a telephone interview conducted April 
16, 2007 with the attorney of record, Gayle A. Bush, it was agreed to by the Examiner that a 
statement that the errors “arose without any deceptive intention on the part of the applicant” was 
included in the declaration at the top of page 3 and sufficient to overcome the rejection. The 
Examiner recommended that a supplemental declaration be submitted that identifies at least one 
specific error in the original patent. The supplemental reissue oath/declaration, a copy of which 
is attached for your reference at Appendix B, was filed to meet this recommendation. 

In the pending Office action, the Examiner indicated that the supplemental reissue 
oath/declaration is defective because it fails to contain a statement that all errors are being 
corrected in the reissue application “up to the ‘time’ of filing of the oath/declaration arose 
without any deceptive intention on the part of the applicant.” Applicants would like to point out 
that page 2 of the supplemental oath/declaration includes a statement that “[Ejvery error in the 
patent which was corrected in the present reissue application, and which is not covered by the 
prior oath(s) and/or declaration submitted in this application up to the filing of this 
oath/declaration arose without any deceptive intention on the part of the applicant.” 
(emphasis added). It should be noted that the bold language is identical to the language 
previously agreed to by the Examiner and included in the U.S. Patent and Trademark Office’s 
form (PTO/SB/52) for a Reissue Application Declaration by the Assignee. Therefore, the 
rejection of the supplemental oath/declaration as being defective should be withdrawn. 
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To facilitate allowance of this application, Applicants submit the attached Second 
Supplemental Declaration by the Assignee for Reissue Patent Application, which adds the phrase 
“time of’ to the statement on deceptive intent. The Examiner is specifically directed to the 
section starting near the top of page two. The Second Supplemental Declaration overcomes the 
rejection to the reissue oath/declaration, and therefore, the rejection should be withdrawn. 

Claim Rejections - 35 U.S.C. § 251 

The Examiner rejects claims 1-10, 12-20, 23-34, and 36-47 under 35 U.S.C. §251 as 
being based upon a defective reissue declaration. Applicants submit that the newly submitted 
Second Supplemental Declaration corrects previous defects and respectfully request the rejection 
based on a defective declaration be withdrawn. 

Claim Rejections - 35 U.S.C. §112(1) 

The Examiner rejects claims 1-8, 25 and 47 for failing to comply with the written 
description requirement. Applicants submit that in light of the following remarks that the claims 
as currently presented include no new matter and are in condition for allowance. 

The Examiner identifies three specific phrases and terms as having no support in the 
original disclosure. Applicants hereby provide an explanation of the support in the original 
disclosure of the patent for the amended claims. With respect to the phrase “of length of the 
manifold”, a manifold is disclosed in the original disclosure as element number 96, at least at 
Figs. 1-2 and 4-5 and at column 11, lines 61-62. In particular, Figs. 1 and 2 illustrate the 
manifold 96 as having a length and the specification discloses “the manifold 96 can extend 
axially the length of the blancher 20.” As seen in Figs. 1-2 and 4-5 and disclosed at least at 
column 9, lines 45-55, each manifold 96 includes a plurality of pairs of orifices 94 from which 
directed flows, jets, or streams of a fluid are discharged into the tank 24. Further, the 
specification of the present application also discloses that in one embodiment liquid is 
discharged from each orifice at a flow rate of 20 gpm. (See column 11, lines 3-11). Therefore, 
there is support in the original disclosure for “a length of the manifold” as set forth in claim 1 . 

With respect to the phrase “lengthwise direction”, a manifold oriented in a lengthwise 
direction is disclosed in the original disclosure at least at Figs. 1 and 2, column 9, lines 45-55, 
and column 11, line 61 through column 12, line 7. In particular. Figs. 1 and 2 illustrate the 
manifold 96 as having a length and the specification discloses “the manifold 96 can extend 
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axially the length of the blancher 20.” Therefore, there is support in the original disclosure for a 
manifold oriented in a “lengthwise direction.” 

Finally, with respect to the term “tubular” used to describe a food product receiving 
chamber, a tubular food product receiving chamber is shown in at least Figs. 1-3 and 5-10. 
Tubular refers to something “shaped like a tube.” (See The American Heritage® Dictionary of 
the English Language, Fourth Edition at www.dictionary.com) . As seen in Figs. 1-3 and 5-10 
the food product receiving chamber is tubular. Therefore, there is support in the original 
disclosure for a “tubular” food product receiving chamber. 

Accordingly, the rejection to claims 1-8, 25 and 47 should be withdrawn and allowance 
of the claims is respectfully requested. 

Claim Rejections - 35 U.S.C. §102(a) 

Claims 1-10, 12-20, 23-34 and 36-47 are rejected under 35 U.S.C. § 1 02(a) as being 
anticipated by PCT Publication WO 01/26483. WO 01/26483 is an improper reference under 35 
U.S.C. §102, and therefore, the rejection to claims 1-10, 12-20, 23-34 and 36-47 should be 
withdrawn. 35 U.S.C. § 102(a) requires that a person is entitled to a patent unless “the invention 
was known or used by others in this country, or patented or described in a printed publication in 
this or a foreign country, before the invention thereof by the applicant for patent.” 

The present reissue application is for U.S. Patent No. 6,234,066, which claims priority to 
U.S. Patent Application 09/419,716 filed October 14, 1999 (the ‘716 Application). Therefore, 
the effective priority date of the reissue application for establishing prior art is October 14, 1999. 
WO 01/26483 is a PCT Application published on April 19, 2001, claims priority to the ‘716 
Application, and includes the same inventors and assignee as the present reissue application. 

WO 01/26483 cannot be used as a prior art reference under 35 U.S.C. §102(a) because 
the invention set forth in the publication was not known or used by others in this country as the 
inventors and assignee for the present reissue application and WO 01/26483 are identical. 
Further, WO 01/26483 was published April 19, 2001, and therefore, does not describe in a 
printed publication prior to the October 14, 1999 priority date of the present reissue application. 
WO 01/26843 cannot be used as a prior art reference under any sub-section of 35 U.S.C. §102. 

Therefore, the 35 U.S.C. §102(a) rejection to claims 1-10, 12-20, 23-34 and 36-47 should 
be withdrawn and allowance of the claims is respectfully requested. 


Page 21 of 27 



Appl.No. 10/791,695 

Response to Notice of Non-Compliant Amendment of July 14, 2008 


Conclusion 

In view of the above amendments and remarks, the Applicants submit that the claims, as 
amended, are novel and patentable over the prior art, that all the rejections to the claims have 
been overcome, and that the application is in condition for allowance. Early, favorable 
consideration is respectfully requested. Applicants kindly request that the Examiner telephone 
the attorney of record in the event a telephone discussion would be helpful in advancing the 
prosecution of the present application. 


Respectfully submitted. 



Gayle A. Bush 
Reg. No. 52,677 


Docket No.: 062108-9085-00 
Michael Best & Friedrich LLP 
100 East Wisconsin Avenue 
Suite 3300 

Milwaukee, Wisconsin 53202-4108 
414.271.6560 
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